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WRITER'S DIRECT DIAL

The Honorable Franklin Freeman
Chairman

E-Mail Records Review Panel
Office of the Governor

Raleigh, North Carolina 27601

Re:  The Governor’s E-Mail Retention Policy

Dear Franklin:

This letter is in response to your request for comment from the North Carolina Association of
Broadeasters (the “Association”) on the Department of Cultural Resources’ August, 2002
“Guidelines for Retention and Disposition” of government e-mail (“the Guidelines™) and the extent
to which these Guidelines are consistent with the North Carolina Public Records Law. N.C. Gen.
Stat. Section 132-1, et seq.

Based upon the Guidelines and the explanation of the Department’s implementation of the
Guidelines within the Executive Branch at the April 3, 2008, public hearing, it is the Association’s
opinion that various provisions of the Guidelines and the implementation of those Guidelines are in
violation both of the letter and spirit of the Public Records Law.

The Association, however, has elected not to institute legal proccedings to challenge the
Guidelines or the Governor’s recent actions concerning the disposition of certain e-mails within the
Governor’s office pending timely completion of the Review Panel’s action and the Governor’s
response to it.
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The Guidelines state in relevant part:

[E-mail] Messages with ... short term value may be disposed of in
conjunction with an approved records retention and disposition
schedule, or when they no longer have reference value to the sender
of receiver of the message.

This provision plainly authorizes state government officials to immediately retain or dispose
of e-mail when the government employee sender or recipient determines in her or his discretion the
e-mail no longer has “reference value.” That is not the law for other public records, and it is not, of
course, the law for electronic records. The provision renders the Public Records Law meaningless.

The Association’s member stations across the state are not at all insensitive to the challenges
of archiving the state public records. Yet, the tradition of open government in North Carolina has
always included the obligation to archive public records for a length of time sufficient to allow the
public a meaningful opportunity to inspect and review them. The advent of electronic
communications has not altered that tradition nor the necessity of assuring the public has access to
public records. Any policy that would allow the destruction of these records within the unfettered
discretion of government employees is inconsistent with the statute and with any semblance of
responsible public policy.

Therefore, the Association respectfully urges the Review Panel to recommend to the
Governor that the provisions of the Guidelines that violate the Public Records Law be immediately
rescinded and that new guidelines be adopted that would give full effect and meaning to the law. We
will be pleased to work with the Review Panel and the Governor to that end.

Moreover, the process for amendment and adoption of the Guidelines should, itself, be
transparent and open to the public. The process should be undertaken immediately and concluded
timely, e.g., within sixty (60) days. The public, in keeping with North Carolina tradition, should be
afforded an opportunity to comment on any proposed amendment.

We respectfully request that you share this letter and our recommendations with the
Governor and members of the Review Panel.

We thank you, on behalf of more than 350 radio/and television broadcast stations in North
Carolina, for the privilege of commenting on this importgnt issue.

Counsel to the North Carolina
Association of Broadcasters
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